STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DAVI D B. ARMSTRONG,
Petitioner,

VS. Case No. 01-1573

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
ELECTRI CAL CONTRACTORS

LI CENSI NG BOARD,

Respondent .

N N N N N N N N N N N N N

RECOVMENDED ORDER

The parties having been provi ded proper notice,
Adm ni strative Law Judge John G Van Lani ngham of the D vision
of Admi ni strative Hearings convened a formal hearing of this
matter by video tel econference on June 18, 2001. Petitioner
appeared pro se in Fort Lauderdale, Florida, and Respondent,
t hrough counsel, was present in Tall ahassee, Florida, where the
Adm ni strative Law Judge presided.

APPEARANCES

For Petitioner: David B. Armstrong, pro se
5726 Sout hwest 103rd Avenue
Fort Lauderdale, Florida 33328

For Respondent: Barbara Rockhill Edwards, Esquire
Assi stant Attorney Genera
Departnment of Legal Affairs
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050



STATEMENT OF THE | SSUE

Whet her Petitioner is entitled to licensure as a certified
el ectrical contractor pursuant to the "grandfathering”
provi sions of Section 489.514, Florida Statutes.

PRELI M NARY STATEMENT

On Decenber 11, 2000, Petitioner David B. Arnstrong
("Armstrong"), a state-registered and locally-licensed specialty
el ectrical contractor doing business in Fort Lauderdal e,

Florida, applied to Respondent Electrical Contractors Licensing
Board (the "Board"), which is a board under the jurisdiction of
t he Departnent of Business and Professional Regulation (the
"Departnment”), for licensure as a certified electrical
contractor. On February 6, 2001, the Board denied Arnstrong's
application for one reason: he |acked the required five years
of experience as a state-registered contractor.

Arnstrong tinmely requested a formal hearing, and the matter
was referred to the Division of Adm nistrative Hearings on
April 27, 2001. The case was assigned to the undersigned, who
set the final hearing for June 18, 2001.

The final hearing took place as schedul ed. Arnstrong,
representing hinself, testified in his owm behalf and called no
ot her witnesses. The parties introduced one joint conposite
exhi bit conprised of the Departnent's file on Arnmstrong's

application. The Board called one witness: its Program



Adm ni strator, George Ayrish. After the conclusion of the
hearing, Arnstrong filed an additional exhibit, with | eave,
whi ch was received in evidence w thout objection as Petitioner's
Exhi bit 1.

Nei ther party ordered a transcript of the final hearing.
By Order of Post-Hearing Instructions entered June 18, 2001, the
parties were directed to file their proposed recommended orders
on or before June 28, 2001. The Board tinely submtted one;
Arnmstrong did not. The Board' s papers were considered in the
preparati on of this Recomended Order.

FI NDI NGS OF FACT

The evi dence presented at final hearing established the
facts that follow

1. Arnstrong is a specialty electrician who operates a
busi ness named Sound Pl anning Distributors, Inc. in Fort
Lauderdal e, Florida.

2. Arnstrong holds a local license (called a Certificate
of Conpetency) fromthe Broward County Central Exam ning Board
of Contractors that authorizes himto engage in specialty
el ectrical contracting in Broward County.

3. Arnmstrong' s local license was i ssued on Novenber 14,
1989. To obtain it, Arnstrong had been required to pass a

witten exam nation prepared, proctored, and graded by Bl ock and



Associ ates, a prerequisite which he had acconplished on
COct ober 28, 1989.

4. Arnstrong's local license is active and in good
standi ng; he has not been the subject of any conplaints filed
with, or discipline inposed by, the local licensing authority.

5. 1n 1996, Arnstrong | earned that he needed to becone
state-registered as a specialty contractor pursuant to Section
489.513, Florida Statutes. He applied to the Departnent, which
in due course issued hima license as a registered specialty
contractor, originally effective Decenber 9, 1996.

6. Arnstrong has renewed his state registration fromtine
totime as required by law. His state registration is currently
active and valid through August 31, 2001.

7. On Decenber 11, 2000, Arnstrong applied for
certification as a specialty contractor pursuant to the
"grandfat hering" provisions of Section 489.514, Florida
Statutes. (Registration and certification are distinct fornms of
licensure under Part Il of Chapter 489, Florida Statutes, which
deals with the regulation of electrical and al arm system
contractors.)

8. On February 6, 2001, the Board denied Arnstrong's
application for certification solely because he | acked five
years of experience as a registered contractor, which is a

condition of licensure pursuant to Section 489.514(2)(c),



Florida Statutes, and Rule 61G5-5. 0035, Florida Adm nistrative
Code. !

CONCLUSI ONS OF LAW

9. The Division of Admi nistrative Hearings has personal
and subject matter jurisdiction in this proceedi ng pursuant to
Sections 120.569 and 120.57(1), Florida Statutes.

10. As an applicant for |licensure, Arnstrong bore the
burden at hearing of going forward initially with proof of his
fitness for certification; he also was required to shoul der the

ulti mate burden of persuasion. See Departnent of Banking and

Fi nance, Division of Securities and |Investor Protection v.

Gsborne Stern and Co., 670 So. 2d 932, 934 (Fla. 1st DCA 1996).

11. The statute under which Arnstrong presented his
application to the Board provides as foll ows:

489. 514 Certification for registered
contractors; grandfathering provisions.-—

(1) The board shall, upon receipt of a
conpl eted application, appropriate fee, and
proof of conpliance with the provisions of
this section, issue:

(a) To an applying registered el ectrical
contractor, a certificate as an electrica
contractor, as defined in s. 489.505(12); or

(b) To an applying registered alarm
system contractor, a certificate in the
mat chi ng al arm system contractor category,
as defined in s. 489.505(2)(a) or (b); or

(c) To an applying registered el ectrical
specialty contractor, a certificate in the
mat chi ng el ectrical specialty contractor
category, as defined in s. 489.505(19).

(2) Any contractor regi stered under this
part who makes application under this



section to the board shall neet each of the
follow ng requirenments for certification

(a) Currently holds a valid registered
| ocal license in the category of electrica
contractor, alarm system contractor, or
el ectrical specialty contractor.

(b) Has, for that category, passed a
written, proctored exam nation that the
board finds to be substantially simlar to
the exam nation required to be licensed as a
certified contractor under this part. For
pur poses of this subsection, a witten,
proct ored exam nation such as that produced
by the National Assessnent Institute, Block
and Associ ates, NAI/ Bl ock, Experior
Assessnents, Professional Testing, Inc., or
Assessnent Systens, Inc., shall be
considered to be substantially simlar to
the exam nation required to be licensed as a
certified contractor. The board may not
i npose or nake any requirenents regarding
the nature or content of these cited
exam nati ons.

(c) Has at least 5 years of experience as
a contractor in that contracting category,
or as an inspector or building adm nistrator
wi th oversight over that category, at the
time of application. For contractors, only
time periods in which the contractor license
is active and the contractor is not on
probation shall count toward the 5 years
requi red under this subsection.

(d) Has not had his or her contractor's
Iicense revoked at any tinme, had his or her
contractor's |icense suspended in the last 5
years, or been assessed a fine in excess of
$500 in the last 5 years.

(e) Is in conpliance with the insurance
and financial responsibility requirenents in
s. 489.515(1)(b).

(3) An applicant nmust nake application by
Novenber 1, 2004, to be licensed pursuant to
this section.

Section 489.514, Florida Statutes (enphasis added).



12. The statute defines the term"contractor"” to nean "a
person who is qualified to engage in the business of electrica

or alarmsystem contracting pursuant to a certificate or

registration issued by the departnent."” Section 489.505(10),

Florida Statutes (enphasis added).

13. Thus, as a function of the unanbi guous definition of
"contractor," it is clear that to have "five years of experience
as a contractor” as required in Section 489.514(2)(c), Florida
Statutes, an applicant nust have five qualifying years
experience as a registered contractor.

14. Further, the Board has pronulgated a rule, which was
in effect at the tine Arnstrong subnmitted his application, that
provi des:

61G6-5. 0035 Certification of Registered
Contractors.

Any regi stered contractor who wi shes to
becone a certified contractor in the
appropriate category pursuant to the
"grandfat hering" provisions of Section
489. 514, FS, shall neet all of the follow ng
requirements:

(1) Subnmit a conpleted "Application for
Certification of a Registered License" on
Form BPR/ ECLB- REG TO. CERT. 5/ 2000, with
i nstructions attached, which is hereby
i ncorporated by reference, effective 11-12-
00, a copy of which may be obtained fromthe
Board offi ce.

(2) Submt proof of continuing education
pursuant to Rule 61G6-9.001, F.A C., for the
| atest renewal cycle prior to application.

(3) For purposes of inplenenting
8489.514, Florida Statutes, the registered
contractor nust have:




(a) passed a witten, proctored
exam nation in the appropriate category as
specified in subsection (2) of the statute,
and

(b) five (5) years experience as a
regi stered contractor in the category for
which certification is sought. The
regi stered contractor nust have held an
active license in that category for a period
of at least 5 years. The 5 year period is
not required to be consecutive. Any tine
peri ods when the |license was placed on
i nactive status or when the |icensee was on
probationary status shall not count toward
the 5 years required experience; or

(c) five (5) years of oversight or
i nspection responsibility as a building code
adm ni strator or inspector in the category
for which certification is sought. Any tine
peri ods when the |icense was pl aced on
i nactive status or when the |icensee was on
probationary status shall not count toward
the five (5) years' required experience.

Rul e 61G6-5. 0035, Florida Adm nistrative Code (enphasis added).

15. The Rul e makes clear, as does the statute, that, to
becone certified under the "grandfathering"” provisions, an
applicant nmust have five years of experience as a registered
contractor.

16. It is undisputed that Arnstrong did not have, at the
time he applied for certification, the necessary five years of
experience as a registered contractor. Arnstrong will reach

that m | estone on Decenber 9, 2001, at which tine he may

reapply.



CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Board enter a final order
denying Arnstrong's application for licensure as a certified
el ectrical contractor.

DONE AND ENTERED t his 22nd day of August, 2001, in

Tal | ahassee, Leon County, Florida.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 22nd day of August, 2001.

ENDNOTE

Y/ Inits Proposed Recommended Order, the Board argues for the
first time that Arnstrong wongfully engaged in the unlicensed
practice of specialty electrical contracting from 1989 until
Decenber 1996 when he becane state-licensed as a registered
contractor. The Board actually goes so far as to suggest that
Arnmstrong commtted a first degree crimnal m sdeneanor. It
must have been alarmng for Arnstrong—who, after all, had
sinmply exercised his right to an independent review of an agency
deci sion with which he di sagreed—suddenly and unexpectedly to
find hinself branded a crimnal by the Board that regul ates his
occupation. These accusations are an uncalled-for red herring.

To begin, the Board did not base its denial of Arnmstrong's
application on m sconduct of any sort. The Board gave no notice
to Arnstrong that a charge of unlicensed contracting woul d be



| evel ed against himin this proceeding, and no evi dence of

wr ongdoi ng was presented at hearing. It is axiomatic that due
process demands, at a mninmum that a person accused of grounds
for discipline be afforded notice and an opportunity to be
hear d.

In addition, the state issued Arnstrong a license to
operate as a registered contractor nearly five years ago, and
has since renewed that |icense, apparently w thout ever
attenpting to discipline himfor having operated in Broward
County for some years before that under a | ocal —but wi thout a
state—+icense. Presumably, the state knew about Arnstrong's
previ ous experience when it originally licensed himas a
regi stered contractor, because one woul d expect such information
to have been the subject of inquiry on the application for
licensure. Assumng, as is likely, that the state knew in
Decenber 1996 that Arnstrong previously had been engaged in the
el ectrical contracting business under a local license only and
nevert hel ess issued hima registration (and thereafter renewed
it) without objection, the situation would cry out for an
i nvocation of waiver or estoppel were the state to attenpt a
prosecution of Arnmstrong at this late date. Cf. Fraga v.
Departnent of Health and Rehabilitative Services, 464 So. 2d 144
(Fla. 3d DCA), pet. rev. denied, 475 So. 2d 694 (1985).

Finally, the Board's bel owthe-belt accusations are
superfluous. As set forth in the Conclusions of Law, the
Board's original ground for denial was clearly sufficient,
wi thout nore. The Board should have stuck with that inits
Proposed Reconmended Order.

COPI ES FURNI SHED,

David B. Arnstrong
5726 Sout hwest 103rd Avenue
Fort Lauderdale, Florida 33328

Bar bara Rockhi |l Edwards, Esquire
Assi stant Attorney Ceneral
Departnent of Legal Affairs

The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050
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Ant hony B. Spivey, Executive Director
El ectrical Contractors Licensing Board
Departnent of Busi ness and

Pr of essi onal Regul ati on
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Hardy L. Roberts, 111, General Counsel
Departnment of Busi ness and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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